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THE ORIGINS OF NATURAL LAW THINKING
IN THE IDEAS OF ANCIENT GREEK SOPHISTS:

PROTAGORAS AND ANTIPHON

  Abstract. Protagoras  and  Antiphon  are  the  first  authors  known  to  us  who 
offered their views on the correlation between human nature, on the one hand, and 
the requirements of the law and positive morality, on the other. With Protagoras 
and 
Antiphon, the conventional character of law and morality, as well as the existence 
of 
a moral obligation to obey the law, became vital subjects of philosophical 
discussion.

Protagoras, according to Plato’s testimony in the dialogues "Protagoras" and
"Theaetetus", attempted to reconcile individual and public interests with the help 
of the concept of universal virtue, which all citizens of the polis should 
participate 
in. This attempt, however, is difficult to regard as successful, since, according to the 
logic of Protagoras, virtue is only a means for the survival of individuals and 
ensuring 
their security. While providing justification of the paramount importance and 
natural 
character of civic virtues, Protagoras at the same time allows for the possibility of 
following them only for appearance, as a cover for selfish motives.

  Antiphon views the contract between people as the sole and sufficient basis of 
law 
and morality. Approaching the problem from an individualistic point of view, Antiphon 
sharply contrasts nature and convention. Nevertheless, he considers the former 
rather 
in terms of benefits and harms of following it, and not as a source of objective moral 
prescriptions. According to this interpretation, nature and convention are two different
worlds; one may chose which of them to follow, but it is impossible to reconcile them.

Труды Института государства и права РАН. 2019. Том 14. № 1
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  Neither Protagoras, nor Antiphon offers any consistent concept of human nature, 
and that is why their ideas could not be characterized as natural law in the full sense 
of the word. Their views of nature do not yet contain fundamental standards, with 
which human law and conventional morality could be compared. The main weakness 
of both theories is their inability to give account of the social character of human 
nature. At the same time, the undoubted merit of Protagoras and Antiphon is the 
very statement of the question of the priority of nature or the convention, individual 
or public interests, as well as of the possibility of their harmonization. The ideas of 
two senior sophists played a decisive role in shaping the intellectual climate, in which, 
primarily in direct controversy with them, Plato and Aristotle produced much more
elaborate concepts of human nature; and the natural law tradition emerged.

Keywords: natural law, nature, law, moral, human nature, convention, sophists,
Protagoras, Antiphon
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PROZHITOK AS THE ESTATE IN LAND
IN THE MUSCOVITE STATE: FROM THE 16th CENTURY

TO THE FIRST HALF OF THE 17th CENTURY

  Abstract. In the Muscovite State of the second half of the 15th century the 
pomest’e system began to take shape. The pomest’e estates were granted by the 
crown or the church on condition of service and held for a period of service only. 
The holders were not entitled to dispose of pomest’e lands, and their estates were 
not hereditary. It raised the question of how the needs of retired servicemen 
and 
decedents’ family members should be supplied. The question was resolved by means 
of prozhitok — the law institution that provided the opportunity for the above- 
mentioned persons to obtain a part of pomest’e land without condition of service.

  The  prozhitok  estate  provided  the  limited  proprietary  right  in  land.  It  was 
granted for a lifetime of a holder who was not entitled to dispose of the land plot. 
The 
decisions to grant the prozhitok estates were taken by the landowners (the crown or 
the church) on a basis of a petition. The sizes of granted land plots were determined 
on a case-by-case basis. The unified rules for determination of land plots’ sizes 
were 
established only in the second quarter of the 17th century.

  The  prozhitok  estate  could  be  granted  only  to  the  holders  of  the  
pomest’e 
estates and their family members unable to do military service and thus not eligible 
to obtain or retain the pomest’e estates. In most cases the prozhitok estates were 
granted to the widows and unmarried daughters of the deceased holders of 
the
pomest’e estates or more rarely to their mothers and unmarried sisters. Also the
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prozhitok estates could be granted to the holders of the pomest’e estates retired from 
service because of old age or ailment and to the sons of the deceased holders unable 
to do military service because of ailment.

Typically, the prozhitok estate was considered as terminated after the death of its 
holder or taking the monastic vows. It was also considered terminated when its female 
holder entered into marriage. When the prozhitok estate was terminated the land plot 
was returned to the crown or the church and then granted to some serviceman as the 
pomest’e estate. It means that the land plot was held without condition of service only 
temporarily. The lack of vacant pomest’e lands forced the landowners to grant the land 
plots before the prozhitok estates termination. So the new type of grant — pozhid — 
was invented. The pozhid estate resembled the pomest’e estate on hold: the exercise 
of the holder’s rights was delayed until the prozhiok estate termination. For several 
reasons such grants were forbidden in 1621–1622.

Over many years prozhitok developed as the institution of customary law. It 
became the subject of legislative regulation only in the twenties of the 17th century. 
The enactment of Sobornoye Ulozhenie in 1649 was crucial for the prozhitok 
institution as the code generalized the experience in application of legal norms and 
systematized the acts related to the prozhitok estates.

Keywords: prozhitok, pozhid, pomest’e, votchina, property law, landownership, 
Sobornoye Ulozhenie of 1649
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THE COURT OF THE EURASIAN ECONOMIC UNION:
CHALLENGES OF FUNCTIONING

  Abstract. The Court of Eurasian Economic Union is envisaged by the Treaty on 
EAEC (Eurasian Economic Community) as one of the bodies of the Union. Its principal 
aim is to ensure uniform application of the Treaty and compliance of the agreements 
adopted by the Union member states as well as acts of the Union bodies with 
the 
Treaty.

  All member states, bodies of the Union and, in certain cases, economic entities 
has the right of appeal to the Court. The Court is empowered to adjudicate 
cases 
of disputes arisen within the framework of the Union as well as to issue advisory 
opinions. Court decisions are binding while advisory opinions are of suggestive nature. 
When hearing cases, the Court applies the Treaty on EAEC, international treaties of the 
states concluded within the framework of the Union and norms of international law.

  Established in 2015, the Court of EAEC appeared to be in demand among 
the 
states, economic entities and bodies of EAEC. The analysis of the activities of 
the 
Court and its legal framework enabled to identify a number of outstanding issues 
related  to  the  status  and  organization  of  the  activities  of  the  Court. Thus,  
the 
competence of the Court as stipulated by the Statute does not reflect the 
power
(as  stipulated by the Treaty) of the Highest Eurasian Economic Union to appeal 
to the Court with a request. The limits of competence of the Court are not clearly 
and sufficiently denoted, the fact that might serve grounds for the unwarranted 
expansion thereof. The procedure for initiation of issuance of advisory opinions 
and 
termination of proceedings in such cases is not sufficiently regulated. There is 
no 
clarity as to the legitimacy of the collective dissenting opinions of judges.

  The analysis of the Court practice shows that in broad terms it fulfills its 
mandate. 
The decisions adopted by it enabled to elaborate critical legal positions and clarify 
many practical issues in such areas as functioning of the Customs Union and 
internal 
market of the Union, general principles and rules of competition, protective measures
for internal market and transportation policy.

Труды Института государства и права РАН. 2019. Том 14. № 1



   

 Суд Евразийского экономического союза: проблемы функционирования 59

 

 

  Keywords: Eurasian integration, Eurasian Economic Union, Treaty on Eurasian 
Economic Union, Court of EAEC, decisions of the Court of EAEC, advisory opinions of
the Court of EAEC, legal positions of the Court of EAEC

  
  1



   

 Суд Евразийского экономического союза: проблемы функционирования 73

 

 

   

 

 
  

      

    
    

  

  

  

    

  

REFERENCES

Anufrieva, L.P. (2016). EAES i “pravo EAES” v mezhdunarodno-pravovbom izmerenii
[Eurasian Economic Union and “the Law of Eurasian Economic Union” in International 
Law  Dimension]. Moskovskii zhurnal mezhdunarodnogo prava [Moscow  Journal  of 
International Law], (4), pp. 48–62. (in Russ.). DOI: 10.24833/0869-0049-2018-3

  Azhibraimova, A.M. and Rezvanova, O.A. (2018). Osoboe mnenie sudyi Suda Evra- 
ziyskogo ekonomicheskogo soyuza: sravnitel’no-pravovoi analiz [Dissenting Оpinion of a 
Judge of the Court of the Eurasian Union]. Yustizia Belorussii [Justice of Belorussia], (6), 
pp. 16–22. (in Russ.).

  Chaika, K.L. and Savenkov, A.N. (2018). Problemnye voprosy v praktike Suda Evra- 
ziyskogo ekonomicheskogo soyuza [Problem Issues in the Practice Eurasian Economic 
Union Court]. Gosudarstvo i pravo [State and Law], (10), pp. 5–22. (in Russ.).

  Entin, K. and Pirker, B. (2018). The Early Case Law of the Eurasian Economic Union 
Court: On the Road to Luxembourg? Maastricht Journal of European and Comparative 
Law, 25(3), pp. 266–287. DOI: 10.1177/1023263X18781193

  Fedortsov, A.A. (2017). Pervyi etap v sozdanii I razvitii Suda Evraziyskogo ekonomi- 
cheskogo soyuza [The First Stage in the Creation and Development of the Court of Jus- 
tice of the Eurasian Economic Union]. In: Yu. N. Starilov, ed. Sovremennye problemy 
mezhdunarodnogo I evraziiskogo pravosudia Materialy Mezhdunarodnoi nauchno-prak- 
ticheskoi konferentsii. [Contemporary Problems of International and Eurasian Justice. The 
Materials of the International Scientific and Practical Conference]. Issue 10. Voronezh:
Izdatel’skii dom VGU, pp. 115–120 (in Russ.).

  Ispolinov, A.S. (2013). Navyazannyi monolog: pervoe preyudicial’noe zakluchenie 
Suda EvrAsES [An Imposed Monologue: The First Preliminary Ruling of the Court of 
The Eurasian Economic Community]. Evrasiiski yuridicheski zhurnal [Eurasian Law 
Journal], (8), pp. 21–30. (in Russ.).

  Ispolinov, A.S. (2015). Evrasiiskoe pravosudie: ot Suda soobshchestva k sudu soyu- 
za [The Eurasian Justice: From the Community’s Court to the Court of the Union].
Gosudarstvo i pravo [State and Law], (1), pp. 80–88. (in Russ.).

  Ispolinov, A.S. (2016). Pervoe reshenie Suds EAES: revisia nasledstva i ispytanie is- 
kusheniem [The First Judgment of the Court of The Eurasian Economic Union: A Re- 
vision of Legacy and a Temptation Challenge]. Rossiiski juridicheski zhurnal [Russian 
Juridical Journal], (4), pp. 85–93. (in Russ.).

  Ispolinov, A.S. (2016). Statut Suda EAES kak otrazhenie opasenii i somnenii gosu- 
darstv-chlenov [Statute of EAEU Court as Reflection of EAEU Members Concerns and 
Doubts]. Pravo. Zhurnal Vysshei shkoly ekonomiki [Law. Journal of the Higher School of 
Economics], (4), pp. 152–166 (in Russ.). DOI: 10.17323/2072-8166.2016.4.152.166

  Ispolinov, А.S. (2017). Reshenie Suda EАES po sporu Rossiyskaya Federatsiya protiv 
Respubliki Belarus’: pravosudie posredi politicheskogo konflikta [Judgment of the Court 
of the EAEU the Russian Federation v the Republic of Belarus: The Justice in the Midst
of Political Conflict]. Internet portal zakon.ru. [online]. Available at: https://zakon.ru/

Proceedings of the Institute of State and Law of the RAS. 2019. Volume 14. No. 1



74 Ж.Н.  Баишев

Труды Института государства и права РАН. 2019. Том 14. № 1

blog/2017/3/17/reshenie_suda_eaes_po_sporu_rossijskaya_federaciya_protiv_respubliki_
belarus_pravosudie_posredi_poli [Accessed 12 January 2019]. (in Russ.).

Ispolinov, A.S. and Kadysheva, O.V. (2016). Praktika primenenia dosudebnogo po-
ryadka passmotrenia sporov v sudah evrasiiskoi integracii [The Practice of Pre-tri al Con-
sideration of Disputes in the Eurasian Integration Courts]. Zakon [Law], (10), pp. 120–126. 
(in Russ.).

Kembayev, Zh. (2016). Sravnitel’no-pravovoi analiz funkcionirovania Suda Evraziy-
skogo ekonomicheskogo soyuza [The Comparative Study of Functioning of the Court of 
the Eurasian Economic Union]. Meždunarodnoe pravosudie [International Jus tice], (2), 
pp. 30–45 (in Russ.).

Leigh, M. and Ramsey, S.D. (1987). Judicial Independence and Impartiality: A Preli-
minary Inquiry. In: L.F. Damrosch, ed. The International Court of Justice at a Crossroads. 
New York: Transnational Publ., pp. 123–155.

Neshataeva, T.N. (2016). Edinoobrasnoe pravoprimenenenie — tsel’ Suda Evraziy skogo 
ekonomicheskogo soyuza [Uniform Law Enforcement — Goal of the Court of the Eurasian 
Economic Union]. Rossiiskoe pravosudie [Russian Justice], (11), pp. 5–17 (in Russ.).

Neshataeva, T.N. (2017). Sud EAES: ot pravovoi pozicii k deistvuyushchemu pravu 
[The Court of the Eurasian Economic Union: From Legal Opinion to the Effective Law]. 
Ros siiskoe pravosudie [Russian Justice], (9), pp. 5–21 (in Russ.).

Rosanò, A. (2018). Wrong Way to Direct Effect?: Case Note on the Advisory Opinion 
of the Court of the Eurasian Economic Union Delivered on 4 April 2017 at the Request of 
the Republic of Belarus. Legal Issues of Economic Integration, 45(2), pp. 211–219.

Seitimova, V.H. (2018). Institut osobogo mnenia: dialektika integracionnyh processov 
v praktike Suda Evraziyskogo ekonomicheskogo soyuza [Institute of Separate Opinion: 
Dialectics of Integration Processes in Practice of the Court of the Eurasian Economic 
Union]. Evrasiiski yuridicheski zhurnal [Eurasian Law Journal], (3), pp. 69–73 (in Russ.).

Sokolova, N.A. (2015). Evrasiskaya integracia: vozmozhnosti Suda Soyuza [Eurasian 
Integration: Powers of the Eurasian Union Court]. Lex Russica [Lex Russica], (11), 
pp. 96–103. (in Russ.).

Tolstykh, V.L. (2018) Ot apologii k apologii: nekotorye obshchie problemy deya tel’-
nosti Suda Evraziyskogo ekonomicheskogo soyuza [From Apology to Apology: Ge neral 
Problems Arising From the Activity of The Eurasian Economic Union Court]. Meždu­
narodnoe pravosudie [International Justice], (3), pp. 66–76 (in Russ.).

Tumanyan, A.E. and Borel, Yu.S. (2016). O pravotvorchestve Suda Evraziyskogo eko-
nomicheskogo soyuza [The Law-Making of the Court of the Eurasian Economic Union]. 
Evrasiiski yuridicheski zhurnal [Eurasian Law Journal], (10), pp. 25–28 (in Russ.).

Volova, L.I. (2017). Perspectivy deyatel’nosti Suda Evraziyskogo ekonomicheskogo 
soyuza (EAES) v kontexte razvitiya evraziiskoi integracii [The Prospects of Activities of 
Court of the Eurasian Economic Union in the Context of Development of the Eurasian 
Integration]. Evrasiiski yuridicheski zhurnal [Eurasian Law Journal], (2), pp. 143–147. 
(in Russ.).

Vorobyov, M.V. (2017). O roli Suda EAES v razreshenii mezhgosudarstvennyh 
sporov [On the Role of the Court of the Eurasian Economic Union in the Settlement 



Proceedings of the Institute of State and Law of the RAS. 2019. Volume 14. No. 1

 Суд Евразийского экономического союза: проблемы функционирования 75

     
   

  

 

  

 

 

               
    

of Inter-State Disputes]. In: Yu. N. Starilov, ed. Sovremennye problemy mezhdunarodnogo 
i evraziiskogo pravosudia Materialy Mezhdunarodnoi nauchno-prakticheskoi konferentsii.
[Contemporary Problems of International and Eurasian Justice. The Materials of the 
International Scientific and Practical Conference]. Issue 10. Voronezh: Izdatel’skii dom
VGU, pp. 127–131 (in Russ.).

AUTHOR’S INFO

Zholymbet N. Baishev — President of The Court of the Eurasian Economic Union,
Candidate of Legal Sciences, Associate Professor, Professor of the Turan University (Almaty).

CITATION:

  Baishev, Zh.N. (2019). The Court of the Eurasian Economic Union: Challenges of 
Functioning. Trudy Instituta gosudarstva i prava RAN — Proceedings of the Institute of 
State 
and Law of the RAS, 14(1), pp. 57–75.



   

 Международные обязательства непризнанного государства… 77

 

GALINA G. SHINKARETSKAIA

Institute of State and Law, Russian Academy of Sciences
10, Znamenka str., Moscow 119019, Russian Federation
E-mail: interlaw@igpran.ru
ORCID: 0000-0001-6050-8357

INTERNATIONAL OBLIGATIONS OF UNRECOGNIZED STATE.
THE CASE OF TRANSDRISTRIAN MOLDAVIAN REPUBLIC

  Abstract. Unrecognized  states  are  formations  separated  themselves  from 
another state and had declared itself a new self-standing state. The inner structure 
of the formation does not differ from the structure of other states in that it possesses 
a constitution, legal system and state bodies. But such a formation is not 
recognized 
by the international community in the capacity of a subject of international law or 
is 
recognized by a minor number of states.

  Unrecognized states do not have interstate treaties with UN members, 
yet 
this  does  not  mean  that  no  international  obligations  are  obligatory  for  
them. 
General  principles  of  international  law  and  peremptory  norms  are  
obligatory 
notwithstanding  recognition.  Moreover,  unrecognized  state  sometimes  
accept 
voluntarily international obligations of some treaties, still they are not recognized 
as  parties  thereof. The  status  of  unrecognized  states  differ  from  the  status  
of 
other  actors  not  states  in  international  relations:  sometimes  intrastate  or  
even 
non-governmental organizations, e.g. European union, are accepted as parties 
to 
international treaties. Unrecognized states can never become parties to 
international
treaties.
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  Thus a situation of irresponsibility is created, when an unrecognized state has no 
partners who could question a responsibility in case of a breach of international law;
neither the jurisdiction of treaty bodies created to monitor implementation of the 
treaty obligations.

  Transdnistrian Moldavian Republic is a good illustration here. Its Constitution 
contains a rule that the generally recognized principles and norms of international 
law and international treaties are a part of its legal system. The Republic does not 
have interstate treaties, but accepted some normative acts on the recognition of the 
most important human rights treaties. This is in fact a joining of the Republic to the 
treaties. Yet the Republic is not a party to them because the Vienna Convention on 
the law of international treaties 1969 allows only the subjects of international law 
to conclude international treaties which unrecognized Transdnistria is not. Thus the 
situation is created where the international community cannot submit a claim of 
failure to fulfill a treaty to Transdnistria.

  We submit that this is not so with generally recognized norms and principles 
because  an  obligation  is  emerging  in  the  contemporary  international  law  that 
all  actors  of  international  intercourse  must  fulfill  those  principles  and  norms. 
The events around the indictment of the former President of the Republic are a 
good example of breach of international law. The Republic broke the European 
Convention on human rights which diminished the acceptance of international law 
by the Republic.

  Keywords: unrecognized state, generally recognized norms and principles, 
responsibility in international law, international law in the legal system of a state,
methods of customary development of international law
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COSMONAUT’S LEGAL STATUS:
BRIEF PROFESSIONAL COMMENTARY

  Abstract. For the first time ever, the status of a cosmonaut of the Russian 
Fede- 
ration shall be treated not only through the review of the legislation or a separate 
regulatory act but also through the summarization of practical activity in the area 
of
manned cosmonautics.

  The history of shaping a legal status of a cosmonaut has started since 1960. 
Over
the first two decades of manned cosmonautics, four Regulations on cosmonauts 
of
the USSR have been introduced and refined. However, for a quarter of a century 
in
the Russian Federation, the practical space activities have been running without 
any 
instrument regulating the legal status of a cosmonaut. During the period 1992–
2017, 
the preparation of the Regulation on cosmonauts in the Russian Federation 
was
facing serious obstacles.

The  Regulation  on  cosmonauts  of  the  Russian  Federation  approved  by 
the
Russian Government in 2017 has significant drawbacks and gaps. A list of challenges
of the legal status of a cosmonaut to be addressed is provided. It is expected 
to
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supplement the Regulation on cosmonauts by new standards pertaining cosmonaut’s 
rights and obligations based upon space expertise.

  It is proposed to define the concept "cosmonaut" and cosmonaut’s job 
descri- 
ption using four components: speciality "cosmonaut", qualification "
cosmonaut", 
position "cosmonaut" and profession "cosmonaut". Such approach differs from the 
logic of the applicable Regulation on cosmonauts 2017 where the cosmonaut’s job 
description shall be treated as a synonym of the cosmonaut’s professional activity.

  The need for availability of a Model Contract for execution of manned space 
mission and Model Contract for preparation to execution of manned space mission is 
rationalized; its content is provided in sufficient detail.

  It is proposed to introduce an international dimension into the legal status of a 
cosmonaut, and in doing so not only to use the whole array of rights and 
privileges of cosmonauts stipulated by the international law, but also to empower a 
cosmonaut to act as a representative of the State both at the overseas or 
international manned space object.

  The new regulatory acts, the need for which is given rationale in the article, will 
contribute to bridging gaps of legal regulation in the area of space missions in 
Russia 
between the western expertise and national practice of manned cosmonautics.

  Keywords: astronaut, astronaut’s labour function, professional activities of 
an 
astronaut, astronaut’s rights and obligations, astronaut’s legal status, contract 
for 
undertaking of space mission, Statute on astronauts
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ТЕОРИЯ УГОЛОВНОГО ПРАВА 
НЕ ДОЛЖНА СВОДИТЬСЯ К АНАЛИЗУ И КРИТИКЕ 

УГОЛОВНОГО ЗАКОНОДАТЕЛЬСТВА

Аннотация. Уголовное право как в нормативном, так и в социологическом 
смыслах включает в себя три компонента — уголовный закон, судебную прак-
тику и уголовно-правовую доктрину, и развитие этой отрасли права возможно 
только в их единстве. Наука уголовного права в определенном смысле выше 
других компонентов указанной «триады» и предполагает разработку отраслевых 
принципов, целей и задач. При этом совершенствование уголовного законода-
тельства — не единственная цель теории уголовного права. Она не должна огра-
ничиваться только критикой действующего законодательства и предложениями 
по его совершенствованию. Однако подавляющее большинство современных 
отечественных работ по уголовному праву — монографий, статей в периодиче-
ских изданиях, диссертаций — посвящены критике Уголовного кодекса РФ. Дей-
ствительно, он не совершенен, но «перекос» в «законотворческую» сторону су-
щественно сокращает сферу уголовно-правовых исследований. И всегда будут 
востребованы теоретические исследования, посвященные анализу предмета 
и метода, системы и задач уголовного права, его источников.

Дискуссионным, в частности, остается вопрос о юридической природе по-
становлений Пленума Верховного Суда РФ и постановлений Конституционного 
Суда РФ. Разъяснения Пленума Верховного Суда РФ являются особой разновид-
ностью судебного толкования, c их помощью суды получают достаточно надеж-
ный инструмент для понимания «буквы» уголовного закона и ее применения 
к конкретному случаю. В постановлениях Конституционного Суда РФ нередко 
затрагиваются методологические проблемы науки уголовного права. Примени-
тельно к ряду уголовно-правовых запретов решения Конституционного Суда 
РФ являются источником уголовного права наряду с Уголовным кодексом. Кон-
ституционный Суд РФ конкретизировал наиболее важный принцип уголовного 



122 А.В. Наумов   

Труды Института государства и права РАН. 2019. Том 14. № 1

права — принцип законности и уточнил характеристики преступности запре-
щенных уголовным законом общественно опасных деяний, что прямо связа-
но с вопросом об основаниях уголовной ответственности. В этом смысле Кон-
ституционный Суд РФ сформулировал новое и важное дополнение содержания 
принципа законности — требование определенности уголовно-правовых норм, 
и в первую очередь, уголовно-правового запрета. Таким образом, судебный ор-
ган опередил доктрину уголовного права в решении одного из важнейших для 
уголовного судопроизводства вопроса.

Ключевые слова: уголовное право, наука уголовного права, Уголовный ко-
декс РФ, судебная практика, постановления Пленума Верховного Суда РФ, нор-
мативность, постановления Конституционного Суда РФ, принцип законности
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of Russia)
2–1 Azovskaya str., Moscow 117638, Russian Federation
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THE THEORY OF CRIMINAL LAW  
SHOULD NOT BE REDUCED TO THE ANALYSIS  
AND CRITICISM OF CRIMINAL LEGISLATION

Abstract. In both normative and sociological senses criminal law includes three 
components — criminal legislation, judicial practice, and criminal law doctrine, and 
the development of this branch of law is possible only in their unity. The criminal 
law doctrine is to a certain extent superior to the other components of the "triad" 
and involves the development of the branch’s principles, goals and objectives. At 
the same time, the improvement of criminal law is not the only goal of the theory 
of criminal law. It should not be limited only to criticism of the current legislation 
and proposals for its improvement. However, the vast majority of modern domestic 
criminal law publications, such as monographs, articles in legal periodicals, 
dissertations, are devoted to criticism of the current Criminal Code of the Russian 
Federation. Indeed, the current criminal law is not perfect, but the "imbalance" of 
research into the "law-making" side significantly reduces the scope of criminal law 
doctrine. And there will always be demand for theoretical studies on the analysis of 
the subject and method, system and objectives of criminal law, its sources.

Debatable, for example, still is the issue of the legal nature of the decisions of 
the Plenum of the Supreme Court of the Russian Federation and, in particular, the 
judgments of the Constitutional Court of the Russian Federation. The explanations 
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of the Plenum of the Supreme Court are a special kind of judicial interpretation 
and a fairly reliable tool for the courts to understand "the letter of the criminal 
law" and it’s applicability to the particular case. As for the assessment of the legal 
nature of the judgments of the Constitutional Court of the Russian Federation, 
the criminal law doctrine often fails to notice that they touch upon the 
methodological problems of the theory of criminal law. In relation to a number 
of criminal law prohibitions, judgments of the Constitutional Court of the 
Russian Federation are a source of criminal law, along with the Criminal Code. The 
Constitutional Court of the Russian Federation specified the most important 
principle of criminal law — the principle of legality and clarified the 
characteristics of criminality of socially dangerous acts prohibited by criminal 
law, which is directly related to the issue of criminal liability. In this sense, the 
Constitutional Court formulated a new and important addition to the content of 
the principle of legality — the certainty of criminal law rules, and, first of all, the 
criminal law prohibitions. Thus, the judicial authority overtook the criminal law 
doctrine in solving one of the most important issues for criminal proceedings.

  Keywords: criminal law, criminal law doctrine, Criminal Code of the Russian 
Federation, judicial practice, decisions of the Plenum of the Supreme Court of the 
Russian Federation, normativity, judgments of the Constitutional Court of the Russian
Federation, the principle of legality
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REGULATION OF TAX AND CURRENCY EXCHANGE
OBLIGATIONS OF INDIVIDUALS, OWNING

THE PROPERTY ABROAD

  Annotation. Globally financial regulation of the obligations of individuals, 
who 
owning property abroad, is influenced by two competing tendencies: the need 
to 
liberalize currency exchange regulation and the need to strengthen fiscal control 
over  taxpayer  operations  abroad.  The  following  processes  show  the  
intensive 
development of tax law in many countries: spread practice of giving to 
taxpayer, 
owning the property abroad, the additional procedural obligations, that are not 
related to the fact of presence of the taxation object; introduction the tax rules on 
controlled foreign corporations; the development of new measures to counter tax 
evasion at both the domestic and international levels.

  The level of economic development of a country determines the extent to 
which 
the exclusion of currency exchange laws by tax rules is expressed. If in 
developed 
countries the most important task is to combat tax evasion, then in 
developing 
countries the improvement of currency exchange relations in order to 
preserve 
economic stability often comes first. Compliance with this trend can be noted in the 
development of financial regulation in the Russian Federation. Tax liabilities of 
the 
owners of property abroad are constantly becoming more complex, both basic 
and 
derivative obligations of individuals are expanding, at the same time, there is some 
mitigation of currency legislation, which nevertheless needs to be improved to 
match 
the level of development of currency relations with the participation of individuals.

  Keywords: property  abroad,  individuals  obligations,  foreign  bank  
account, 
share in a foreign organization, controlled foreign corporation, resident, tax 
liabilities, 
currency regulation
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ADMINISTRATIVE REFORMS IN INDIA

  Abstract. Unlike other developing countries, India abandoned the concept of 
catching-up development, and all its administrative reforms supported the ideology 
of Indian identity by introducing the most promising scientific achievements in the 
field of public administration. We identify three stages of administrative reforming 
in India: 1) the stage of formation of the national public administration; 2) the 
stage of the state interventional development of the public administration; 3) the 
stage of liberalization and informatization of the public administration. Since 
India had received independence, the new state used of the achievements of 
the colonial civil service and maintained institutions guaranteeing the unity of 
the state. The Indian  government  has  succeeded  in  establishing  a  "living  
democracy"  as  the inherent part of Indian culture which supports the traditions 
of pluralism and is based on the application of rule by consensus and 
accommodation. Established in 1966, the First Administrative Reforms 
Commission ensured the leading role of the state in economic development. It 
improved the organizational foundations of public administration, including the 
mechanisms of socio-economic planning. The Commission’s reports prepared the 
base for constitutional recognition of India as a socialist republic. The most 
important instrument of the Union public administration was the licensing system, 
which extended to all spheres of economic activity and spawned the creation of 
numerous inspections with broad jurisdictional powers. The economic crisis and 
the inability of the Union to solve the social problems by interventionist 
methods — these were the reasons of the liberal reforms of the
1990s — 2000s. The rejection of the license system, the transition to the methods
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of  soft  administrative  and  legal  regulation,  the  empowerment  of  decentralized 
bodies have changed the main areas of activity of the Indian public administration. 
The  National  Institute  for Transforming  India  has  provided  the  solutions  to  the 
problems in 80 areas of the country’s socio-economic development, acting through 
the mediation of all stakeholders — central, state and local government officials, 
public organizations and citizens. Liberal reforms are also aimed at democratizing 
governance and forming a citizen-oriented administration. They are focused on the
implementation of innovative e-technologies in business and public administration.

Keywords: public administration, democracy, methods of governance, Welfare
State, New Public Management, New Public Governance, E-government
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REVIEW

  Cercel, C.S. (2018). Towards a Jurisprudence of State Communism. 
Law and the Failure of Revolution. London: Routledge. 240 рp.

  Abstract. The present essay is a review of the 2018 book by Professor Cosmin 
Cercel Towards a Jurisprudence of State Communism. Law and the Failure of Revolution. 
In reviewer’s opinion, this book is a good contrast to the books and articles written in 
the first post-Soviet years in the Central European countries, when the intellectuals 
glorified the Western ideals and condemned the socialist past of their countries and 
the ideological legacy of the communist regimes. The focal point of the book under 
review is to rethink the history of authoritarianism in Romania through analyzing the 
formalist legal ideology that was utilized by communist regimes for their purposes. In 
author’s opinion, the ideas of Soviet jurisprudence do not significantly differ from the 
bourgeois discourse about law that characterizes the modernity. In the perspective 
of this discourse, the formal and procedural autonomy of legal rules (the regime of 
legality) is opposed to the substantial exceptions from these rules which are justified 
with references to higher values. These latter underpin the legitimacy of the laws. 
There were different versions of postulation of such values in the Western and in the 
communist legal theories, but all these versions are equally based on the same dualist 
paradigm of legal thinking.

The author contextualizes this analysis of the legal philosophy of the interwar
period  within  a  broader  perspective  of  psychoanalysis.  In  his  opinion,  all  the
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theoretical  attempts  to  understand  law  through  its  connection  with  the  state 
represented a kind of psychological defense of the classical jurisprudence against 
the revolutionary changes of the first decades of the XX century. These attempts are 
considered by the author as a function of psychoanalytical replacement and ousting 
of the historical facts from legal mentality, as far as these facts undermined the legal 
rationality and demonstrated the triumph of political violence over legal order. This 
semantic background was important for legal and political changes in the postwar 
Romania after 1945 — the wide discretional powers of the regime were justified 
with reference to the principle of exception which allows avoidance of rules in the 
name of people, country or state. This theoretical construction was largely utilized 
by the authoritarian regime which did not invent anything new but just followed the 
theoretical paths protracted in the interwar legal philosophy and theory.

  Keywords: Communist theory of law, regime of legality, rule and exception, 
Marxism, legal formalism, ideology
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Abstract. The collaborative monograph edited by M.S. Pardo and D. Patterson 
is dedicated to comprehension of the scientific concerns arisen in the application of 
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neuroscientific research findings in the field of law. The authors discuss the prospects 
of changing the conceptual system in jurisprudence as a result of theoretical 
"intrusion" of neurosciences, thus demonstrating that the legal instruments will be 
inevitably changing provided that the neuroscientific findings are absorbed.

The strengthened focus of social science community on brain researches 
conducted by physiologists, psychologists and neuropathologists has become 
evident over the last two-three decades and is attributable to technological advances. 
Since it became possible to monitor cerebral activity in real time mode without any 
recourse to surgical intervention, many psychologists and philosophers invented 
a hypothesis about an indispensable and explicit linkage between the behavior 
(macro-level) and neural, i.e. cellular mechanisms (micro-level). Consistent with this 
hypothesis, such disciplines as neuromarketing, neuroculturology and neuroethics 
start to emerge. The main emphasis in each of these disciplines is to observe physical 
causal interpretation of this or that activity.

Neurojurisprudence falls under the scope of this trend too. Potentially, any 
legal concept and any legal issue may fall within the range of interests of this new 
discipline. However, the principal legal concern lies not in its subject, which is yet 
difficult to denote, but in the method. As a main assumption, underpinning all 
neuropsychological findings for lawyers, serves a reductive mindset (attitude) 
where the build-up of certain properties at the macro-level (personality) may lead 
to changes at the micro-level (cellular cerebral structures). This, however, causes a 
phenomenon where most legal categories lose its own meaning. Thus, a category 
of free will in case of acknowledging a legal entity as being programmed and 
subordination of his/her behavior to physical laws becomes a fiction the fact that 
entails impossibility of imposing legal responsibility. The governmental policy with 
regard to preventive measures aimed at preventing delinquency becomes not very 
effective if a will-driven nature of a moral choice is lacking.

The monograph under review provides the analysis of neuroscientific challenges 
in the context of developing sector-wise legal sciences, including criminal law 
and criminology, presents socio-cultural and moral & ethical implications of the 
conducted neuroscientific research where the legal behavior of an entity is linked 
with the functioning of different areas of the brain. The paper provides a broad 
presentation of findings concerning the impossibility of reducing a legally relevant 
human behavior down to its mental and cerebral activity, the fact that makes it 
appealing and useful for lawyers.

Keywords: neuroscience, experiment, legal theory, responsibility, free will, 
legally relevant behavior, offences
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