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THE ORIGINS OF NATURAL LAW THINKING
IN THE IDEAS OF ANCIENT GREEK SOPHISTS:
PROTAGORAS AND ANTIPHON

Abstract. Protagoras—and-Antiphon-are-the first authors known to us who

offered their views on the correlation between human nature, on the one hand, and
the requirements of the law and positive morality, on the other. With Protagoras
and

Antiphon, the conventional character of law and morality, as well as the existence
of

a moral obligation to obey the law, became vital subjects of philosophical
discussion.

Protagoras, according to Plato’s testimony in the dialogues "Protagoras" and
"Theaetetus", attempted to reconcile individual and public interests with the help
of the concept of universal virtue, which all citizens of the polis should
participate
in. This attempt, however, is difficult to regard as successful, since, according to the
logic of Protagoras, virtue is only a means for the survival of individuals and
ensuring
their security. While providing justification of the paramount importance and
natural
character of civic virtues, Protagoras at the same time allows for the possibility of
following them only for appearance, as a cover for selfish motives.

Antiphon views the contract between people as the sole and sufficient basis of
law
and morality. Approaching the problem from an individualistic point of view, Antiphon
sharply contrasts nature and convention. Nevertheless, he considers the former
rather
in terms of benefits and harms of following it, and not as a source of objective moral
prescriptions. According to this interpretation, nature and convention are two different
worlds; one may chose which of them to follow, but it is impossible to reconcile them.
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Neither Protagoras, nor Antiphon offers any consistent concept of human nature,
and that is why their ideas could not be characterized as natural law in the full sense
of the word. Their views of nature do not yet contain fundamental standards, with
which human law and conventional morality could be compared. The main weakness
of both theories is their inability to give account of the social character of human
nature. At the same time, the undoubted merit of Protagoras and Antiphon is the
very statement of the question of the priority of nature or the convention, individual
or public interests, as well as of the possibility of their harmonization. The ideas of
two senior sophists played a decisive role in shaping the intellectual climate, in which,
primarily in direct controversy with them, Plato and Aristotle produced much more
elaborate concepts of human nature; and the natural law tradition emerged.

Keywords: natural law, nature, law, moral, human nature, convention, sophists,
Protagoras, Antiphon
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PROZHITOK AS THE ESTATE IN LAND
IN THE MUSCOVITE STATE: FROM THE 16" CENTURY
TO THE FIRST HALF OF THE 17" CENTURY

Abstract. In the-Muscevite-State-of-thesecond-hal-ef-the 15" century the
pomest'e system began to take shape. The pomest'e estates were granted by the
crown or the church on condition of service and held for a period of service only.
The holders were not entitled to dispose of pomest’e lands, and their estates were
not hereditary. It raised the question of how the needs of retired servicemen
and
decedents’ family members should be supplied. The question was resolved by means
of prozhitok — the law institution that provided the opportunity for the above-
mentioned persons to obtain a part of pomest'’e land without condition of service.

The prozhitok estate provided the limited proprietary right in land. It was
granted for a lifetime of a holder who was not entitled to dispose of the land plot.
The
decisions to grant the prozhitok estates were taken by the landowners (the crown or
the church) on a basis of a petition. The sizes of granted land plots were determined
on a case-by-case basis. The unified rules for determination of land plots’ sizes
were
established only in the second quarter of the 17™ century.

The prozhitok estate could be granted only to the holders of the
pomest'e
estates and their family members unable to do military service and thus not eligible
to obtain or retain the pomest’e estates. In most cases the prozhitok estates were
granted to the widows and unmarried daughters of the deceased holders of
the
pomest’e estates or more rarely to their mothers and unmarried sisters. Also the
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prozhitok estates could be granted to the holders of the pomest'e estates retired from
service because of old age or ailment and to the sons of the deceased holders unable
to do military service because of ailment.

Typically, the prozhitok estate was considered as terminated after the death of its
holder or taking the monastic vows. It was also considered terminated when its female
holder entered into marriage. When the prozhitok estate was terminated the land plot
was returned to the crown or the church and then granted to some serviceman as the
pomest’e estate. It means that the land plot was held without condition of service only
temporarily. The lack of vacant pomest’e lands forced the landowners to grant the land
plots before the prozhitok estates termination. So the new type of grant — pozhid —
was invented. The pozhid estate resembled the pomest'e estate on hold: the exercise
of the holder’s rights was delayed until the prozhiok estate termination. For several
reasons such grants were forbidden in 1621-1622.

Over many years prozhitok developed as the institution of customary law. It
became the subject of legislative regulation only in the twenties of the 17™ century.
The enactment of Sobornoye Ulozhenie in 1649 was crucial for the prozhitok
institution as the code generalized the experience in application of legal norms and
systematized the acts related to the prozhitok estates.

Keywords: prozhitok, pozhid, pomest’e, votchina, property law, landownership,
Sobornoye Ulozhenie of 1649
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THE COURT OF THE EURASIAN ECONOMIC UNION:
CHALLENGES OF FUNCTIONING

Abstract. The Court of Eurasian Economic Union is envisaged by the Treaty on
EAEC (Eurasian Economic Community) as one of the bodies of the Union. Its principal
aim is to ensure uniform application of the Treaty and compliance of the agreements
adopted by the Union member states as well as acts of the Union bodies with
the
Treaty.

All member states, bodies of the Union and, in certain cases, economic entities
has the right of appeal to the Court. The Court is empowered to adjudicate
cases
of disputes arisen within the framework of the Union as well as to issue advisory
opinions. Court decisions are binding while advisory opinions are of suggestive nature.
When hearing cases, the Court applies the Treaty on EAEC, international treaties of the
states concluded within the framework of the Union and norms of international law.

Established in 2015, the Court of EAEC appeared to be in demand among
the
states, economic entities and bodies of EAEC. The analysis of the activities of
the
Court and its legal framework enabled to identify a number of outstanding issues
related to the status and organization of the activities of the Court. Thus,
the
competence of the Court as stipulated by the Statute does not reflect the
power
(as stipulated by the Treaty) of the Highest Eurasian Economic Union to appeal
to the Court with a request. The limits of competence of the Court are not clearly
and sufficiently denoted, the fact that might serve grounds for the unwarranted
expansion thereof. The procedure for initiation of issuance of advisory opinions
and
termination of proceedings in such cases is not sufficiently regulated. There is
no
clarity as to the legitimacy of the collective dissenting opinions of judges.

The analysis of the Court practice shows that in broad terms it fulfills its
mandate.

The decisions adopted by it enabled to elaborate critical legal positions and clarify
many practical issues in such areas as functioning of the Customs Union and

internal

market of the Union, general principles and rules of competition, protective measures
for internal market and transportation policy.
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INTERNATIONAL OBLIGATIONS OF UNRECOGNIZED STATE.
THE CASE OF TRANSDRISTRIAN MOLDAVIAN REPUBLIC

Abstract. Unrecognized states are formations separated themselves from
another state and had declared itself a new self-standing state. The inner structure
of the formation does not differ from the structure of other states in that it possesses
a constitution, legal system and state bodies. But such a formation is not
recognized
by the international community in the capacity of a subject of international law or
is
recognized by a minor number of states.

Unrecognized states do not have interstate treaties with UN members,

yet

this does not mean that no international obligations are obligatory for
them.

General principles of international law and peremptory norms are
obligatory

notwithstanding recognition. Moreover, unrecognized state sometimes
accept

voluntarily international obligations of some treaties, still they are not recognized
as parties thereof. The status of unrecognized states differ from the status
of

other actors not states in international relations: sometimes intrastate or
even

non-governmental organizations, e.g. European union, are accepted as parties
to

international treaties. Unrecognized states can never become parties to
international

treaties.
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Thus a situation of irresponsibility is created, when an unrecognized state has no
partners who could question a responsibility in case of a breach of international law;
neither the jurisdiction of treaty bodies created to monitor implementation of the
treaty obligations.

Transdnistrian Moldavian Republic is a good illustration here. Its Constitution
contains a rule that the generally recognized principles and norms of international
law and international treaties are a part of its legal system. The Republic does not
have interstate treaties, but accepted some normative acts on the recognition of the
most important human rights treaties. This is in fact a joining of the Republic to the
treaties. Yet the Republic is not a party to them because the Vienna Convention on
the law of international treaties 1969 allows only the subjects of international law
to conclude international treaties which unrecognized Transdnistria is not. Thus the
situation is created where the international community cannot submit a claim of
failure to fulfill a treaty to Transdnistria.

We submit that this is not so with generally recognized norms and principles
because an obligation is emerging in the contemporary international law that
all actors of international intercourse must fulfill those principles and norms.
The events around the indictment of the former President of the Republic are a
good example of breach of international law. The Republic broke the European
Convention on human rights which diminished the acceptance of international law
by the Republic.

Keywords: unrecognized state, generally recognized norms and principles,
responsibility in international law, international law in the legal system of a state,
methods of customary development of international law
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COSMONAUT’S LEGAL STATUS:
BRIEF PROFESSIONAL COMMENTARY

Abstract. For the first time ever, the status of a cosmonaut of the Russian
Fede-
ration shall be treated not only through the review of the legislation or a separate
regulatory act but also through the summarization of practical activity in the area
of
manned cosmonautics.

The history of shaping a legal status of a cosmonaut has started since 1960.
Over
the first two decades of manned cosmonautics, four Regulations on cosmonauts
of
the USSR have been introduced and refined. However, for a quarter of a century
in
the Russian Federation, the practical space activities have been running without
any
instrument regulating the legal status of a cosmonaut. During the period 1992-
2017,
the preparation of the Regulation on cosmonauts in the Russian Federation
was
facing serious obstacles.

The Regulation on cosmonauts of the Russian Federation approved by
the
Russian Government in 2017 has significant drawbacks and gaps. A list of challenges
of the legal status of a cosmonaut to be addressed is provided. It is expected
to
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supplement the Regulation on cosmonauts by new standards pertaining cosmonaut’s
rights and obligations based upon space expertise.

It is proposed to define the concept "cosmonaut" and cosmonaut’s job
descri-
ption using four components: speciality "cosmonaut’, qualification "
cosmonaut”,
position "cosmonaut" and profession "cosmonaut"”. Such approach differs from the
logic of the applicable Regulation on cosmonauts 2017 where the cosmonaut’s job
description shall be treated as a synonym of the cosmonaut’s professional activity.

The need for availability of a Model Contract for execution of manned space
mission and Model Contract for preparation to execution of manned space mission is
rationalized; its content is provided in sufficient detail.

It is proposed to introduce an international dimension into the legal status of a
cosmonaut, and in doing so not only to use the whole array of rights and
privilegesof cosmonauts stipulated by the international law, but also to empower a
cosmonautto act as a representative of the State both at the overseas or
international mannedspace object.

The new regulatory acts, the need for which is given rationale in the article, will
contribute to bridging gaps of legal regulation in the area of space missions in
Russia
between the western expertise and national practice of manned cosmonautics.

Keywords: astronaut, astronaut’s labour function, professional activities of
an
astronaut, astronaut’s rights and obligations, astronaut’s legal status, contract
for
undertaking of space mission, Statute on astronauts
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TEOPUA YIrOJIOBHOTIO MNMPABA
HE AOJIXKHA CBOAUTbCA K AHAJIN3Y U KPUTUKE
YroJloBHOro 3SAKOHOZATEJIbCTBA

AHHOTaLMA. YronoBHOe NpaBo Kak B HOPMATNBHOM, Tak 1 B COLMONIOrMYECKOM
CMbIC/ax BK/OYaeT B cebA TPU KOMMOHEHTa — YrofoBHbIN 3aKOH, CyAebHYo npak-
TUKY 1 YrONOBHO-MPaBOBYIO AOKTPUHY, 1 Pa3BUTME STOI OTPAC/IN NpaBa BO3MOXKHO
TONbKO B NX eAnHCTBE. HayKa yronoBHoOro npaea B onpefeneHHOM CMbIC/1e Bbille
APYrNX KOMMOHEHTOB YKa3aHHOW «Tpuagbl» U npeanonaraeT pa3paboTKy oTpacieBblxX
NPUHLMMNOB, Lenen 1 3aaay. lNpn 3Tom coBeplleHCTBOBaHWE YrofIOBHOIO 3aKOHOAa-
TeNnbCTBa — He e ANHCTBEHHAA LieSib Teopum yronioBHOro npaea. OHa He JofKHa orpa-
HMYMBATbCA TONTbKO KPUTUKOW AeNCTBYIOLLErO 3aKOHOAATENbCTBA M MPeASIOKEeHNAMM
no ero cosepLueHcTBoBaHM0. OfHaKo nogaenstoLee 60NbLWMHCTBO COBPEMEHHbIX
oTeyeCTBEHHbIX PaboT Mo YyrofloBHOMY NpaBy — MOHOrpadwuii, cTaTell B nepuogunye-
CKMX M3JaHMAX, AUCCEPTALNIA — NOCBALLEHbI KPUTUKe YronoBHOro kogekca PO. [ei-
CTBUTEJIbHO, OH He COBEPLUEHEH, HO «MepPeKoC» B «3aKOHOTBOPYECKYI0» CTOPOHY Cy-
LLLeCTBEHHO coKpallaeT chepy yronoBHO-MPaBOBbIX UccnefoBaHuii. M Bcerga 6yayT
BOCTPebOBaHbl TeOpeTUYECKMe NCCNeA0BaHA, MOCBALLEHHbIe aHanu3y npeagmeTa
1 MeTofa, CMCTEMbI 1 3a[jay YrOSIOBHOMO NpaBa, ero MCTOYHNKOB.

[IMCKYCCMOHHDBIM, B 4aCTHOCTM, OCTAeTCA BOMPOC O IOPMANYECKON Npupoge no-
cTaHoBneHui NMneHyma BepxosHoro Cyga PO v noctaHoBneHWI KOHCTUTYLIMOHHOTO
Cyna PO. PazbacHeHus MneHyma BepxosHoro Cyga PO asnatoTca ocoboi pasHoBua-
HOCTbI0 CyAeBHOro TONKOBaHMA, C UX MOMOLLbIO Cy/ibl MOMYYaloT AOCTaTOYHO Hafex-
HbIi MHCTPYMEHT AN1A NOHUMaHNA «GYKBbl» YTONOBHOIO 3aKOHa 1 ee NpuMeHeHuA
K KOHKpeTHOMy cnyyato. B noctaHoBneHuax KonctutyunornHoro Cyaa PO Hepepko
3aTparvBalTCA METOJONOrMYECKUe NPobnembl HayKn yronoBHoro npasa. lMpumeHu-
TesSIbHO K pAAY YrofloBHO-MPaBOBbIX 3anpeToB pelueHna KoHcTuTyumnoHHoro Cypa
P® AaBnAlOTCA MCTOYHMKOM YrONOBHOTO MpaBa HapAay C YroNoBHbIM KofieKcoM. KoH-
cTUTYLMOoHHbIN Cyp PO KOHKpeTn3npoBan Havnboee BaXHbIi MPUHLMUM YrOIOBHOIO
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npaBa — NPUHLMM 3aKOHHOCTM U YTOYHWUIT XapaKTepUCTMKIN NPeCcTynHOCTL 3anpe-
LLIEHHbIX YrONIOBHbIM 3aKOHOM O6LLECTBEHHO OMACHBIX AeSHUN, YTO NPSMO CBA3a-
HO C BOMPOCOM 06 OCHOBAHMAX YroNOBHOWN OTBETCTBEHHOCTU. B 3TOM cMbicne KoH-
cTUTYUMoHHbIN Cyn PO chopmynmpoBan HOBOE 1 BaXKHOe AOMOJSTHEHUE COfepKaHus
NpVIHUMMNA 3aKOHHOCTY — TpeboBaHMe onpeaeneHHOCTA YroNIOBHO-NPABOBbIX HOPM,
1 B NepByto ouepefb, yronoBHO-MPaBOBOro 3anpeTa. TakuM 06pa3om, cyfebHbIii op-
raH orepeaunn JOKTPYHY YroIOBHOMO NpaBa B PeLleHr OAHOIO 13 BaXKHeNWrx ans
YroJIOBHOrO CYAOMPOMN3BOACTBa BONPOCa.

KnioueBble cnoBa: yrosioBHoOe NpaBo, HayKa YyrosioBHOro npasa, YronoBHbIN KO-
nekc PO, cynebHaa npakTrka, noctaHoBneHus MneHyma BepxosHoro Cyaa PO, Hop-
MaTUBHOCTb, NOCTaHOBNeHNA KoHcTuTymoHHoro Cyaa PO, npuHLMN 3aKOHHOCTY

ANATOLY V. NAUMOV

The All-Russian State University of Justice (RLA of the Ministry of Justice
of Russia)

2-1 Azovskaya str., Moscow 117638, Russian Federation

E-mail: yasenaum34@mail.ru

ORCID: 0000-0003-2948-0960

THE THEORY OF CRIMINAL LAW
SHOULD NOT BE REDUCED TO THE ANALYSIS
AND CRITICISM OF CRIMINAL LEGISLATION

Abstract. In both normative and sociological senses criminal law includes three
components — criminal legislation, judicial practice, and criminal law doctrine, and
the development of this branch of law is possible only in their unity. The criminal
law doctrine is to a certain extent superior to the other components of the "triad"
and involves the development of the branch'’s principles, goals and objectives. At
the same time, the improvement of criminal law is not the only goal of the theory
of criminal law. It should not be limited only to criticism of the current legislation
and proposals for its improvement. However, the vast majority of modern domestic
criminal law publications, such as monographs, articles in legal periodicals,
dissertations, are devoted to criticism of the current Criminal Code of the Russian
Federation. Indeed, the current criminal law is not perfect, but the "imbalance" of
research into the "law-making" side significantly reduces the scope of criminal law
doctrine. And there will always be demand for theoretical studies on the analysis of
the subject and method, system and objectives of criminal law, its sources.

Debatable, for example, still is the issue of the legal nature of the decisions of
the Plenum of the Supreme Court of the Russian Federation and, in particular, the
judgments of the Constitutional Court of the Russian Federation. The explanations
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of the Plenum of the Supreme Court are a special kind of judicial interpretation
and a fairly reliable tool for the courts to understand "the letter of the criminal
law" and it's applicability to the particular case. As for the assessment of the legal
nature of the judgments of the Constitutional Court of the Russian Federation,
thecriminal law doctrine often fails to notice that they touch upon the
methodologicalproblems of the theory of criminal law. In relation to a number
of criminal lawprohibitions, judgments of the Constitutional Court of the
Russian Federation area source of criminal law, along with the Criminal Code. The
Constitutional Court ofthe Russian Federation specified the most important
principle of criminal law —the principle of legality and clarified the
characteristics of criminality of sociallydangerous acts prohibited by criminal
law, which is directly related to the issueof criminal liability. In this sense, the
Constitutional Court formulated a new andimportant addition to the content of
the principle of legality — the certainty ofcriminal law rules, and, first of all, the
criminal law prohibitions. Thus, the judicialauthority overtook the criminal law
doctrine in solving one of the most importantissues for criminal proceedings.

Keywords: criminal law, criminal law doctrine, Criminal Code of the Russian
Federation, judicial practice, decisions of the Plenum of the Supreme Court of the
Russian Federation, normativity, judgments of the Constitutional Court of the Russian
Federation, the principle of legality
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REGULATION OF TAX AND CURRENCY EXCHANGE
OBLIGATIONS OF INDIVIDUALS, OWNING
THE PROPERTY ABROAD

Annotation. Globally financial regulation of the obligations of individuals,
who
owning property abroad, is influenced by two competing tendencies: the need
to
liberalize currency exchange regulation and the need to strengthen fiscal control
over taxpayer operations abroad. The following processes show the
intensive
development of tax law in many countries: spread practice of giving to
taxpayer,
owning the property abroad, the additional procedural obligations, that are not
related to the fact of presence of the taxation object; introduction the tax rules on
controlled foreign corporations; the development of new measures to counter tax
evasion at both the domestic and international levels.

The level of economic development of a country determines the extent to
which
the exclusion of currency exchange laws by tax rules is expressed. If in
developed
countries the most important task is to combat tax evasion, then in
developing
countries the improvement of currency exchange relations in order to
preserve
economic stability often comes first. Compliance with this trend can be noted in the
development of financial regulation in the Russian Federation. Tax liabilities of
the
owners of property abroad are constantly becoming more complex, both basic
and
derivative obligations of individuals are expanding, at the same time, there is some
mitigation of currency legislation, which nevertheless needs to be improved to
match
the level of development of currency relations with the participation of individuals.

Keywords: property abroad, individuals obligations, foreign bank
account,
share in a foreign organization, controlled foreign corporation, resident, tax
liabilities,
currency regulation



I'IpaBOBoe perynmpoBaHme HaJloroBbixX 1 BaJllOTHO-MPaBOBbIX 0063aTesNbCTB. .. 163

Balakina, A.P. (2004). Grazhdanstvo i rezidentstvo kak elementy pravovogo statusa
nalogoplatel’shchika [Citizenship and Residency as Elements of the Legal Status of the
Taxpayer]. Finansovoe pravo |Financial Law], (5), pp. 17—20. (in Russ.).

Barnashov, A. (2000). Eksterritorial’naya yurisdiktsiya SShA: doktrina “minimal’-
nykh kontaktov” [United States Extraterritorial Jurisdiction: The “Minimum Contacts”
Doctrine]. Rossiiskaya yustitsiya | Russian Justitia], (5), pp. 42—48. (in Russ.).

Dubovizkaja, E.A. (2008). Evropeiskoe korporativnoe pravo [ European Corporate
Law]. 2" ed. Moscow: Wolters Kluwer. (in Russ.).

Ferlazzo, N.L. and Serrano, M.V. (2007). Il condono fiscale, nei rapporti con lo Statuto
del contribuente e con gli aiuti di Stato, alla luce delle conclusioni dell’avvocato generale
dell’UE del 25 ottobre 2007. Bollettino tributario d’informazioni, (23), pp. 1845—1847. (in It.).

Filatova, V.V. (2017). Osobennosti valyutnogo regulirovaniya stran v usloviyakh
chlenstva v EAES [The Characteristic Features of Foreign Exchange Regulation under
the Eurasian Economic Union Membership|. Tamozhennaya politika Rossii na Dal’nem
Vostoke | Customs Policy of Russia in the Far East], (2), pp. 92—97. (in Russ.).

Golovko, L.V. (2015). Dva al’ternativnykh napravleniya ugolovnoi politiki po delam
ob ekonomicheskikh i finansovykh prestupleniyakh: Crime Control i Doing Business [Two
Alternative Directions of Criminal Procedure Policy in Cases on Economic and Financial
Crimes: Crime Control and Doing Business]. Zakon [Law], (8), pp. 32—45. (in Russ.).

Hilling, M. (2013). Justifications and Proportionality: An Analysis of the ECJ’s
Assessment of National Rules for the Prevention of Tax Avoidance. Intertax, 41(5),
pp. 294-307.

Joscelyne, M. and Wentworth-May, M. (2012). The UK’s New CFC Regime. [online]
Thomson Reuters Practical Law. Available at: https://uk.practicallaw.thomsonreuters.
com/: resource id 0—519—8741 [Accessed 22 December 2018].

Khamenushko, 1.V. (2013). Valyutnoe regulirovanie v Rossiiskoi Federatsii: pravila,
kontrol’, otvetstvennost’ [Currency Regulation in the Russian Federation: The Rules,
Control, Responsibility]. Moscow: Norma. (in Russ.).

Khamenushko, 1.V. and Romashchenko, L.V. (2018). Liberalizatsiya valyutnogo
zakonodatel’stva dlya fizicheskikh lits, prozhivayushchikh za rubezhom |[Liberalisation
of Currency Legislation for Individuals Living Abroad]. Nalogoved | Nalogoved], (3),
pp. 81—89. (in Russ.).

Krokhina, Yu.A. (2011). Finansovoe pravo Rossii [Financial Law of Russia]. 4™ ed.
Moscow: Norma; INFRA-M. (in Russ.).

Krokhina, Yu.A. (2015). Amnistiya kapitalov: ponyatie, pravovye osnovy i garantii
realizatsii [Capital Amnesty: Concept, Legal Basis and Guarantees of Implementation].
Akademicheskii yuridicheskii zhurnal | Academic Law Journal], (3), pp. 19—24. (in Russ.).

Lukyanets, K. and Polezharova, L. (2016). Deofshorizatsiya rossiiskoi ekonomiki:
prognoz nalogovykh postuplenii ot kontroliruemykh inostrannykh kompanii. [ De-Off-
shorization of the Russian Economy: The Forecast of Tax Revenues Received from Con-
trolled Foreign Companies|. Ekonomika. Nalogi. Pravo |[Economy. Taxes. Law], 9(3),
pp. 128—134. (in Russ.).

Proceedings of the Institute of State and Law of the RAS. 2019. Volume 14. No. 1



164 E.A. Uenosa

Manyakhin, T.V. (2004). Mirovaya praktika valyutnogo regulirovaniya: osnovnye
metody i problemy ikh primeneniya [World Practice of Currency Regulation: The Main
Methods and Problems of Its Application|. Finansy i kredit | Finance and Credit], (25),
pp. 66—71. (in Russ.).

Milogolov, N.S. and Pinskaya, M.R. (2014). Pravila nalogooblozheniya kontro-
liruemykh inostrannykh kompanii: sravnitel’nyi analiz [Controlled Foreign Companies’
Taxation Rules: Comparative Analysis|. Finansovyi zhurnal [Financial Journal], (4),
pp. 36—46. (in Russ.).

Ovcharova, E.V. (2013). Finansovyi kontrol’ v Rossiiskoi Federatsii | Financial Control
in the Russian Federation]. Moscow: Zertsalo-M. (in Russ.).

Pepelyaev, S.G. ed. (2015). Nalogovoe pravo [Tax Law]. Moscow: Alpina Publ.
(in Russ.).

Pistone, P. (2014). Coordinating the Actions of Regional and Global Players during
the Shift from Bilateralism to Multilateralism in International Tax Law. World Tax Journal,
6(1), pp. 3-9.

Rust, A. (2008). CFC Legislation and EC Law. Intertax, 36(11), pp. 492—501.

Sadchikov, M.N. (2016). Kontrol” kak kriterii nalogovo-pravovogo statusa kontro-
liruemoi inostrannoi kompanii [Control as an Element of Tax Status of Controlled Foreign
Company|. Vestnik Saratovskoi gosudarstvennoi yuridicheskoi akademii | Bulletin of Saratov
State Law Academy], (5), pp. 142—146. (in Russ.).

Samarin, A.A. (2015). Pravo i eksterritorial’nost’ v usloviyakh globalizatsii [ Law and
Extraterritoriality in the Light of Globalization]. Vestnik Saratovskoi gosudarstvennoi yuri-
dicheskoi akademii | Bulletin of Saratov State Law Academy], (1), pp. 115—124. (in Russ.).

Schmidt, P.K. (2016). Taxation of Controlled Foreign Companies in Context of the
OECD/G20 Project on Base Erosion and Profit Shifting as well as the EU Proposal for
the Anti-Tax Avoidance Directive — An Interim Nordic Assessment. Nordic Tax Journal,
(2), pp. 87—112. DOI: 10.1515/ntaxj-2016-0005

Shakhmamet’ev, A.A. (2014). Mezhdunarodnoe nalogovoe pravo [International Tax
Law]. Moscow: Mezhdunarodnye otnosheniya. (in Russ.).

Sinel’nikov-Murylev, S.G., Trunin, P.V. and Levashenko, A.D (2015). Aktual’nye
problemy valyutnogo regulirovaniya operatsii fizicheskikh lits v Rossii [Current Problems
of Foreign Exchange Regulations of Individuals' Transactions in Russia]. Rossiiskii
vneshneekonomicheskii vestnik [Russian Foreign Economic Journal], (12), pp. 3—13.
(in Russ.).

Starzhenetskaya, L.I. (2016). Pravovoe regulirovanie nalogooblozheniya kontroliruemykh
inostrannykh kompanii: opyt zarubezhnykh stran i Rossii | Legal Regulation of Taxation
of Controlled Foreign Companies: The Experience of Foreign Countries and Russia].
The Doctor of Legal Sciences Thesis. Moscow: Moscow State Institute of International
Relations (University) of the Ministry for Foreign Affairs of Russia. (in Russ.).

Tikhomirova, A.V. (2016). Valyutnye operatsii [ Foreign Exchange Transactions]. Vest-
nik Yuzhno-Ural’skogo gosudarstvennogo universiteta. Seriya Pravo |Bulletin of South Ural
State University. Series Law, 16(4), pp. 59—65. (in Russ.). DOI: 10.14529/law 160410

Tpyabl MHcTUTyTa rocyaapctea 1 npasa PAH. 2019. Tom 14. N2 1



I'IpaBOBoe perynmpoBaHme HaJloroBbixX 1 BaJlIlOTHO-MPaBOBbIX 0063aTesNbCTB. .. 165

AUTHOR'’S INFO:
Ekaterina A. Tsepova — General Director of the Law Firm “PharmConsulting”.

CITATION:

Tsepova, E.A. (2019). Regulation of Tax and Currency Exchange Obligations of Indivi-
duals, Owing the Property Abroad. Trudy Instituta gosudarstva i prava RAN —
Proceedings
of the Institute of State and Law of the RAS, 14 (1), pp. 141-165.

Proceedings of the Institute of State and Law of the RAS. 2019. Volume 14. No. 1



AJMUHMCTPaTUBHbBIE pedopMmbl B VHAMN 167

MARINA A. SHTATINA

Law Institute, RUDN University

6, Miklukho-Maklaya str., Moscow 117198, Russian Federation
E-mail: rudnfinad@yandex.ru

ORCID: 0000-0002-2269-1290

ADMINISTRATIVE REFORMS IN INDIA

Abstract. Unlike other developing countries, India abandoned the concept of
catching-up development, and all its administrative reforms supported the ideology
of Indian identity by introducing the most promising scientific achievements in the
field of public administration. We identify three stages of administrative reforming
in India: 1) the stage of formation of the national public administration; 2) the
stageof the state interventional development of the public administration; 3) the
stageof liberalization and informatization of the public administration. Since
India hadreceived independence, the new state used of the achievements of
the colonialcivil service and maintained institutions guaranteeing the unity of
the state. Thelndian government has succeeded in establishing a "living
democracy" as theinherent part of Indian culture which supports the traditions
of pluralism and isbased on the application of rule by consensus and
accommodation. Establishedin 1966, the First Administrative Reforms
Commission ensured the leading role ofthe state in economic development. It
improved the organizational foundations ofpublic administration, including the
mechanisms of socio-economic planning. TheCommission’s reports prepared the
base for constitutional recognition of India as asocialist republic. The most
important instrument of the Union public administrationwas the licensing system,
which extended to all spheres of economic activity andspawned the creation of
numerous inspections with broad jurisdictional powers.The economic crisis and
the inability of the Union to solve the social problems byinterventionist
methods — these were the reasons of the liberal reforms of the
1990s — 2000s. The rejection of the license system, the transition to the methods
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of soft administrative and legal regulation, the empowerment of decentralized
bodies have changed the main areas of activity of the Indian public administration.
The National Institute for Transforming India has provided the solutions to the
problems in 80 areas of the country’s socio-economic development, acting through
the mediation of all stakeholders — central, state and local government officials,
public organizations and citizens. Liberal reforms are also aimed at democratizing
governance and forming a citizen-oriented administration. They are focused on the
implementation of innovative e-technologies in business and public administration.

Keywords: public administration, democracy, methods of governance, Welfare
State, New Public Management, New Public Governance, E-government
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REVIEW

Cercel, C.S. (2018). Towards a Jurisprudence of State Communism.
Law and the Failure of Revolution. London: Routledge. 240 pp.

Abstract. The present essay is a review of the 2018 book by Professor Cosmin
Cercel Towards a Jurisprudence of State Communism. Law and the Failure of Revolution.
In reviewer’s opinion, this book is a good contrast to the books and articles written in
the first post-Soviet years in the Central European countries, when the intellectuals
glorified the Western ideals and condemned the socialist past of their countries and
the ideological legacy of the communist regimes. The focal point of the book under
review is to rethink the history of authoritarianism in Romania through analyzing the
formalist legal ideology that was utilized by communist regimes for their purposes. In
author’s opinion, the ideas of Soviet jurisprudence do not significantly differ from the
bourgeois discourse about law that characterizes the modernity. In the perspective
of this discourse, the formal and procedural autonomy of legal rules (the regime of
legality) is opposed to the substantial exceptions from these rules which are justified
with references to higher values. These latter underpin the legitimacy of the laws.
There were different versions of postulation of such values in the Western and in the
communist legal theories, but all these versions are equally based on the same dualist
paradigm of legal thinking.

The author contextualizes this analysis of the legal philosophy of the interwar
period within a broader perspective of psychoanalysis. In his opinion, all the
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theoretical attempts to understand law through its connection with the state
represented a kind of psychological defense of the classical jurisprudence against
the revolutionary changes of the first decades of the XX century. These attempts are
considered by the author as a function of psychoanalytical replacement and ousting
of the historical facts from legal mentality, as far as these facts undermined the legal
rationality and demonstrated the triumph of political violence over legal order. This
semantic background was important for legal and political changes in the postwar
Romania after 1945 — the wide discretional powers of the regime were justified
with reference to the principle of exception which allows avoidance of rules in the
name of people, country or state. This theoretical construction was largely utilized
by the authoritarian regime which did not invent anything new but just followed the
theoretical paths protracted in the interwar legal philosophy and theory.

Keywords: Communist theory of law, regime of legality, rule and exception,
Marxism, legal formalism, ideology
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REVIEW

Patterson, D. and Pardo, M.S., eds. (2016). Philosophical Founda-
tions of Law and Neuroscience. Oxford: Oxford University Press. 272 pp.

Abstract. The collaborative monograph edited by M.S. Pardo and D. Patterson
is dedicated to comprehension of the scientific concerns arisen in the application of
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neuroscientific research findings in the field of law. The authors discuss the prospects
of changing the conceptual system in jurisprudence as a result of theoretical
"intrusion” of neurosciences, thus demonstrating that the legal instruments will be
inevitably changing provided that the neuroscientific findings are absorbed.

The strengthened focus of social science community on brain researches
conducted by physiologists, psychologists and neuropathologists has become
evident over the last two-three decades and is attributable to technological advances.
Since it became possible to monitor cerebral activity in real time mode without any
recourse to surgical intervention, many psychologists and philosophers invented
a hypothesis about an indispensable and explicit linkage between the behavior
(macro-level) and neural, i.e. cellular mechanisms (micro-level). Consistent with this
hypothesis, such disciplines as neuromarketing, neuroculturology and neuroethics
start to emerge. The main emphasis in each of these disciplines is to observe physical
causal interpretation of this or that activity.

Neurojurisprudence falls under the scope of this trend too. Potentially, any
legal concept and any legal issue may fall within the range of interests of this new
discipline. However, the principal legal concern lies not in its subject, which is yet
difficult to denote, but in the method. As a main assumption, underpinning all
neuropsychological findings for lawyers, serves a reductive mindset (attitude)
where the build-up of certain properties at the macro-level (personality) may lead
to changes at the micro-level (cellular cerebral structures). This, however, causes a
phenomenon where most legal categories lose its own meaning. Thus, a category
of free will in case of acknowledging a legal entity as being programmed and
subordination of his/her behavior to physical laws becomes a fiction the fact that
entails impossibility of imposing legal responsibility. The governmental policy with
regard to preventive measures aimed at preventing delinquency becomes not very
effective if a will-driven nature of a moral choice is lacking.

The monograph under review provides the analysis of neuroscientific challenges
in the context of developing sector-wise legal sciences, including criminal law
and criminology, presents socio-cultural and moral & ethical implications of the
conducted neuroscientific research where the legal behavior of an entity is linked
with the functioning of different areas of the brain. The paper provides a broad
presentation of findings concerning the impossibility of reducing a legally relevant
human behavior down to its mental and cerebral activity, the fact that makes it
appealing and useful for lawyers.

Keywords: neuroscience, experiment, legal theory, responsibility, free will,
legally relevant behavior, offences
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CBEJJEHMA OB ABTOPAX:

AunpnknH AHTOH BopurcoBuy — [OKTOp GrNocodCKrx HayK, KaHAUAAT oprande-
CKMX HayK, BeAYLLMIA HAYUHbI COTPYAHWK, 1.0. 3aBeAYIOLLEro ceKTopom punocodum npasa,
NCTOPWN 1 TeOpUM rocyfapcTaa v npasa VIHCTUTYTa rocyfapcTaa 1 npasa PAH.

BensaeB Makcum AnekcaHApoOBNY — KaHAMAAT GUNOCODCKNX HayK, HayUHBbI CO-
TPYAHVIK cekTopa dunocodum npasa, UICTOPUM 1 TEOPUU rocyaapcTea 1 npasa MHCTUTyTa
rocygapcTaa v npasa PAH.
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